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RlPLY TO OPPOSITIOIf or Asr

Ohio Radio A••ociate., Inc. ("ORA"), by its attorneys, pursuant to Section

1.294 (c)(3) of the Co..ission's Rules, bereby sub.its tbis reply to oppo.ition.

on June 6, 1994, ORA filed a IaOtion to dis.iss tbe application of AS"

Broadca.ting Corporation ("AS.... ). Di••i ••al was reque.ted because AS" doe. not

have a propo.ed tower .ite and becau.e it bas failed to diligently pro.ecute its

application by not obtaining a new site. On June 20, 1994, AS" filed an

oppo.ition tbereto. In reply to tbe opposition, ORA submits tbe following

ca.aents.

As noted in tbe action to dis.is., AS" filed an a.endment on April 15,

1994, and reported tbat its proposed tower site had been sold by Mid-Ohio

co-uaications, Inc. to Spirit Communications, Inc. Althougb ASF never disclosed

wben tbe .ite was .old, it was given written confirmation of the sale by Mid-Obio

on Karcb 2, 1994.

ASr furtber repre.ented tbat it would be receiving "reasonable assurance"

of the availability of tbe tower site from tbe new owner. However, in a

pleading, dated May 13, 1994, AS" reported tbat tbe new owner bad cbanged bis

.ind. AS" wa. aware of tbe unavailability of tbe tower site from tbe new owner

at lea.t by April 13, 1994. AS" repre.ented in its May 13, 1994, pleading tbat

it wa. in tbe proce.s of .ecuring permis.ion for a new site and promi.ed to file

an ..endaent. AS" so far bas failed to file an amendment specifying a new tower

site. David A. Ringer, anotber applicant in tbis proceeding wbo also bad

initially .pecified tbe now unavailable Mid-Obio tower site, filed amendment on

May 9, 1994, .pecifying a new tower site.

ORA contended in its lIlotion to dismiss tbat the application of AS' must be

di••i ••ed with prejUdice for failure to prosecute. It does not bave a tower site

and ha. not been diligent in specifying a new site.

AS" claim. tbat it will amend its application sometime in tbe future to

.pecify a new tower site. According to ASr, Commission policy gives it wide

latitude to locate a new tower site and to file an appropriate amendment.

However, AS" .isunderstands co_ission policy in tbis respect. Due

diligence depends on the unique facts and circumstances of each case. Sbabloa
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Broadea.tipq, Inc., 93 PCC2d 1027, 1030 -(Rev. Bd. 1983). S.e also, ~

Brpadca.ting Liaitf4 Partner.hip v. FCC, Cas. No. 92-1263, p. 12, d.cid.d Jun.

13, 1994, due dilig.nc. i. an ••••ntial .l•••nt of "good cause" to am.nd and .uch

due diligence i. • •••ured from th. date an applicant is put on notic. or

ch.llenged a. to an application deficiency. Th.re, the Court h.ld that an

applicant wa. required to a.end it. application, at l.ast, by the time it

re.ponded to a action to .nlarg. the i.su•• raising an application d.fici.ncy.

In this ca•• , due diligence must b•••asur.d against Ring.r's filing of a

tower .it. a••nda.nt on May 9, 1994, and ORA's Jun. 6, 1994, motion to dismiss

challenging ASF's lack of due diligence in this resp.ct. ASF and Ringer are

id.ntically situat.d. Th.r.fore, ASF must explain and ju.tify why it could not

al.o have filed an a••ndaent specifying a new tower site by May 9, 1994, or at

the very least, by the ti.e of it filing a response on June 20, 1994, to ORA's

action to di••i •••

ASF'. promi•• , in its June 20, 1994, opposition, to file a tower site

soaetia. in the future, .ust be evaluated in the context of its earlier promise

to file a tow.r .ite ...nda.nt. In its May 13, 1994, pleading, ASF made such a

vague pro.i•• , but n.v.r fulfilled it. Simply put, ASF can not be relied upon

to aak. good on it. pro.i••••

In conclusion, co_ission preced.nt requires the dismissal of ASF's

.pplication b.cau.e of a failure to a.end to specify a new tower site. Royce

Int'rnational Broadca.ting Co. v. FCC, 820 F.2d 1332, 1332 (D.C. Cir. 1987).
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WBBRBPORB, in view of ~he foregoing, ASP mu.~ be dismi••ed wi~h prejudice

forthwi~h becau.e i~ doe. no~ have a propo.ed ~ower si~e and becau.e it has

failed ~o diligently pro.ecu~e i~s applica~ion by not ob~aining a new site.

Re.pec~fully submitted,

~\~By: r
S~e lverton
Attorneya for Ohio Radio

A••ociate., Inc.
1155 15th St., H.W.
suite 400
washington, D.C. 20005
Tel. 202-659-3900

June 23, 1994
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